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Introduction
The purpose of this paper is to present a simple process which Council Members and
Council employees can use to determine whether they can accept gifts and benefits which
may be offered to them from time to time in the course of their public duties. The paper
explains the process, and applies the process to a set of scenarios submitted to the LGA by
Councils to illustrate how it works. Please note that a set of Practice Guidelines is also under
development to provide guidance on engagement between Local Government and the
development sector.
It is important to note at the outset that the process proposed in this paper can only serve as
a framework for thinking about these issues. Ultimately, a decision to accept or decline an
offer of gifts or benefits is an individual judgment.

Disclaimer
This paper does not, and does not purport to be, legal advice, but is intended as a guide
only. If in doubt about a given situation, readers are encouraged to obtain their own
independent advice.

Background
The Local Government Act 1999 contains requirements for Council Members and Council
employees to observe Codes of Conduct (sections 63 and 110 respectively). Regulation 7 of
the Local Government (General) Regulations 2013 prescribes the Code of Conduct for
Council Members Gazetted on 29 August 2013 as the current Code in force for Council
Members. For Council employees, Regulation 8A prescribes the Code of Conduct for
Council Employees Gazetted on 13 February 2014 as the Code to be observed.
Failure to observe the Code of Conduct for Council Members constitutes grounds for
complaint under section 263 of the Local Government Act, with the ultimate sanction being
the lodging of a complaint in the District Court under section 263. For Council employees,
failure to observe the Code of Conduct for Council Employees constitutes a ground for
suspending, dismissing or taking other disciplinary action against the employee (see section
110(5)).
It should also be noted that the concept of ‘misconduct in public administration’ under the
Independent Commissioner Against Corruption Act 2012 (see section 5(3) of that Act),
includes “contravention of a code of conduct by a public officer while acting in his or her
capacity as a public officer that constitutes grounds for disciplinary action against the officer”.
The Codes for both Council Members and Council employees include provisions concerning
the seeking and acceptance of gifts and benefits. It is important to be aware that the two
Codes are in similar, but not identical, terms.

Why is this an issue?
There are at least two main reasons why accepting gifts and benefits is an issue.
Council Members and Council employees are expected to perform their official duties in a
manner that serves the public interest and the public interest alone. Accepting gifts and
benefits (for example a bequest or a donation to Council) on behalf of the community serves
the public interest. Accepting gifts and benefits that are used or consumed by the Council
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Member or Council employees alone is regarded as a private benefit. There is no public
interest in accepting these gifts or benefits.
A second reason is more subtle, but nonetheless still real. Giving gifts and benefits can be a
highly effective way of creating a sense of obligation to the person providing the gift or
benefit, or otherwise influencing the way that the recipient exercises their public duties. Such
obligations and influence are inconsistent with the duty to serve the public interest, which
must be served in a manner that is objective and free of bias.
This is not the same thing as accepting a gift or benefit in return for discharging a public duty
or responsibility in a particular way; that is corruption.
Since time immemorial, the practice of giving and receiving gifts is universally regarded as a
way of establishing a rapport, showing good faith and creating goodwill. The problem is
accepting gifts and benefits can also create some sense of reciprocal obligation – not
because the receiver is a weak person or a bad person – but just because that’s human
nature.
These are real risks that need to be considered, especially if there is a commercial
relationship at stake, and steps need to be taken to ensure the risks are properly managed.
The codes of conduct establish the framework for managing these risks, and Council
Members and employees are required to observe these Codes to ensure the public interest
is not compromised.

Seeking Gifts and Benefits
Both Codes expressly prohibit the seeking of gifts or benefits of any kind by Council
Members and Council employees (see clause 3.7.1 of the Code for Council Members and
clause 2.19.1).

When can Gifts & Benefits be Accepted – a Decision-Making
Process
In every instance, individual Council Members and Council employees must exercise their
own judgment when deciding whether to accept a gift or benefit – there are very few black
and white situations. Council Members and Council employees will need to stop and think
each time they are offered a gift or benefit; simply following what other people do, or their
own past practice, is likely to lead to trouble.
The rules relating to gifts and benefits for Council Members are contained in Part 3 of the
Code of Conduct for Council Members, and specifically clauses 3.7-3.10. Part 2 of the Code
of Conduct for Council Employees, and particularly clauses 2.19-2.21, concern gifts and
benefits for Council employees.
For Council Members, Clause 3.7 establishes the basic rule by prohibiting certain conduct:


Council Members ‘must not seek gifts or benefits of any kind’ (as noted under the
previous heading);



Council Members (3.7.1) must not accept any gift or benefit that:
o
may create a sense of obligation on their part or
o
may be perceived to be intended or likely to influence them in carrying out their
public duty
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Council Members must not accept any gift or benefit from any person who is in, or who
seeks to be in, any contractual relationship with the Council.

For Council employees, Clause 2.19 is in similar (but not identical) terms to prohibit certain
conduct:


Council employees ‘must not seek gifts or benefits of any kind’ (as noted under the
previous heading);



Council employees must not accept any gift or benefit that:
o
may reasonably create a sense of obligation on their part or
o
may be reasonably perceived to be intended to or would reasonably be likely to
influence them in carrying out their public duty



Council employees must not accept any gift or benefit from any person who is in, or
who seeks to be in, any contractual relationship with the Council.

The key differences between the Codes for Council Members and Council employees are:


Clause 2.19.2 of the Code for Council employees says that Council employees must
not “accept any gift or benefit that may reasonably create a sense of obligation on
their part or may be reasonably perceived to be intended to or would reasonably be
likely to influence them in carrying out their public duty”, whereas Clause 3.7.2 in the
Council Member’s Code does not include the ‘reasonably’ test;



Clause 3.8 in the Council’s Members’ Code concerning campaign donations does not
appear in the Council employees Code.

It is important to note that Clauses 3.7 and 2.19 do not say Council Members and Council
employees cannot, under any circumstances, accept gifts and benefits. The prohibition is
limited to three specific sets of circumstances. This means, for example, that a Mayor could
accept a gift from an official government delegation from overseas – a common gesture of
goodwill in inter-government relations. The Mayor could not accept the gift however, if the
purpose of the visit was to persuade the Mayor to vote in a particular way at an international
forum. The gift is the same, but what has changed is the context within which the gift was
offered; in the second scenario the circumstances suggest the gift is intended to influence
the Mayor in carrying out a public duty.
For Council Members, Clause 3.8 permits the acceptance of campaign donations as
provided for in the Local Government (Elections) Act 1999.
Clause 3.9 (Council Members) and Clause 2.20 (Council employees) sets out the exception
to the rule in Clauses 3.7 and 2.19 respectively.
Both Codes allow the acceptance of ‘hospitality provided in the context of performing their
duties’, but it should be noted that this exception does not alleviate the need to comply with
Clause 3.7.2 (Council Members) or Clause 2.19.2 (Council employees). Council Members
and Council employees still need to consider whether the acceptance of hospitality from a
person who is in, or seeks to be in, a contractual relationship with the Council may create a
sense of obligation or may be perceived to be intended or likely to influence the Member or
employees in carrying out their public duty.
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Clause 3.9.1 sets out some examples of acceptable hospitality for Council Members, and
Clause 2.20 in identical terms for Council employees. These are examples of acceptable
hospitality, but the primary test is whether the hospitality is provided ‘in the context of
performing their duties’. Note that the exception relates to a particular type of gift or benefit,
that is, hospitality. Accepting other types of gifts or benefits (such as books, clothing, bottles
of wine or spirits, watches and jewellery) in the circumstances prescribed under Clause 3.7.3
(Council Members) and Clause 2.19 (Council employees) is still prohibited.
The specific examples where Council Members and Council employees may accept
hospitality are:


when offered free or subsidised meals, beverages or refreshments of reasonable value
provided in conjunction with:
o
Council work related events such as training, education sessions, workshops
and conferences
o
Council functions or events
o
social functions organised by groups such as Council committees and
community organisations.



Invitations to and attendance at local social, cultural or sporting events.

The examples in the two Codes suggest that whether the hospitality is of ‘reasonable value’
may be a consideration in decision making.
Clause 3.10 (Council Members) and Clause 2.21 (Council employees) must update the
Council’s gifts and benefits register if the value of any gift or benefit they accept is worth
more than an amount published in the Government Gazette.1
It is worth reiterating:


Even gifts or benefits of relatively small value may, in some circumstances, create a
sense of obligation or be perceived as likely to influence the exercise of a public duty –
in which case they should not be accepted.



No gifts or benefits, regardless of their value, can be accepted from persons who are
in or seek to be in contractual relationships with Council, unless it falls within the
exception contained in Clause 3.9 (Council Members) and Clause 2.20 (Council
employees). This includes gifts and benefits from suppliers, including contractors,
consultants, lawyers, planners and other professional advisers to local government.

The decision-making process outlined below in Appendix 1 is based on Clauses 3.7 to 3.10
of the Code of Conduct for Council Members. Council employees can use the same process
because the Code for Council Employees closely follows the provisions in the Council
Member code.2

1
2

Current published value is $100
The main departure relates to an explicit ‘reasonable’ test as noted earlier

________________________________________________________________________________________________________________________________________________________
ECM 597488

-6-

Guide - Gifts and Benefits Under the Codes of Conduct - June 2014

Applying the Process to Scenarios3
Scenario 1A
The Mayor, Council Members or Council employees are invited in their role at the
Council to attend a Telstra Business Lunch. Other attendees at the lunch are CEOs of
local businesses and state government departments. There may be 15-20 other
people present. The lunch is held at the Telstra Building in their Board Room. It is a
three-course lunch plus wine. The cost of the lunch may be in the vicinity of $100 – but
this would be unknown unless advice is specifically requested from Telstra – it may or
may not be appropriate to ask. Council is currently in a contract with Telstra to provide
its telecommunication services. Council is also separately talking with Telstra about
their interest in sponsoring a tourism conference.

1.

Has a gift or benefit been offered to a Council Member or Council employee?
Answer: YES
This is an offer of hospitality (join me for lunch), and hospitality comes within the
definition of gifts and benefits, which is addressed by the code of conduct. The invitation
is issued to the Mayor, Council Members and Council employees in their role at the
Council. If the invitation was to them in another capacity e.g. employee of another
organisation, the Code would not apply (but you may still wish to consider public
perception of this activity).

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Answer: POSSIBLY
This may be more of an issue for employees who may have delegated authority to enter
into contracts with Telstra. Council Members may not be exercising any public duty
involving Telstra.
If the answer is YES, the offer must be refused.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES
Telstra is in a contractual relationship with Council.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES
If the answer is NO, the gift must be declined

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
Answer: POSSIBLY
Perhaps not for Council Members, but may be so for Council employees.
If the answer is YES, there is a discretion to accept.

3

Note that no distinction is made between the Code for Council Members and Council employees for the
purposes of these scenarios. Council employees should approach these scenarios with their own Code in mind.
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Scenario 1B
The Mayor, Council Members or Council employees are invited by The Messenger in
their role at the Council to attend a Telstra Business Lunch. The Council has
advertising contracts in place with The Messenger. The Messenger obviously also
reports on the activities of Council. Other attendees at the lunch are CEOs of local
businesses and state government departments. There may be 15-20 other people
present. The lunch is held at the Telstra Building in their Board Room. It is a threecourse lunch plus wine. The cost of the lunch may be in the vicinity of $100 – but this
would be unknown unless advice is specifically requested from Telstra – it may or may
not be appropriate to ask. Council is currently in a contract with Telstra to provide its
telecommunication services. Council is also separately talking with Telstra about their
interest in sponsoring a tourism conference.

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES
This is an offer of hospitality (join me for lunch), and hospitality comes within the
definition of gifts and benefits, which is addressed by the code of conduct. The invitation
is issued to the Mayor, Council Members and Council employees in their role at the
Council. If the invitation was to them in another capacity e.g. employee of another
organisation, the Code would not apply (but you may still wish to consider public
perception of this activity)

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Answer: POSSIBLY
This may be more of an issue for employees who may have delegated authority to enter
into contracts with The Messenger. Council Members may not be exercising any public
duty involving The Messenger. Telstra is still providing the hospitality, and they are also
in a contractual relationship with Council.
If the answer is YES, the offer must be refused.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES
Telstra is in a contractual relationship with Council.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES
If the answer is NO, the gift must be declined.

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
Answer: POSSIBLY
Perhaps not for Council Members, but may be so for Council employees.
If the answer is YES, there is a discretion to accept.
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Scenario 2
The Mayor and/or Council employees approach Telstra as a potential sponsor for a
regional development conference that Council is jointly managing with the South
Australian Government. Telstra indicate that they are happy to consider a sponsorship
proposal. In the meantime they offer to host a business lunch for Council so that
Council can talk to other potential sponsors. The cost of the lunch itself is probably in
the vicinity of $1,500 - $2,000. The people that Council invites are other potential
sponsors. The Mayor, a Council Member and CEO attend the lunch to host other
potential sponsors. The CEO of Telstra is also in attendance. Council is in a contract
with Telstra for telecommunication services.

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Answer: POSSIBLY
In this case Council approaches Telstra and asks ‘Can you help us by sponsoring this
conference?’ Telstra’s response is ‘yes we can help – we’ll host a lunch and we may
also sponsor the conference – we’ll decide that in due course’. There is an argument
that this situation creates a sense of obligation.
If the answer is YES, the offer must be refused.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES
Telstra is in contractual relationships with Council.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES
If the answer is NO, the gift must be declined.

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
Answer: POSSIBLY
Perhaps not for Council Members, but may be so for Council employees.
If the answer is YES, there is a discretion to accept.
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Scenario 3
The partner of a Council Member or Council employee’s partner receives tickets to an
event e.g. a performance at the Fringe. The partner of the Council Member or Council
employee’s partner is separately contracted to undertake business with the Fringe e.g.
provision of audio-visual services or comes on board as a supply partner. The partner
of the Council Member or Council employee’s partner decides to take the Council
employee/Council Member to the event. Council considers and provides sponsorship
support to the Fringe. The person who receives the ticket (i.e. the Council Member or
Council employee’s partner) may or may not be involved in sponsorship decisionmaking but there could be a perception that they could influence the decision given the
seniority of their role

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: NO
The offer of hospitality is made to the partner, not the Council Member or Council
Employee.
There is a discretion to accept the invitation.

2.

Other considerations
This scenario highlights a bigger issue for local government – by focusing so much
attention on the appropriateness of accepting hospitality, are we missing the wood for
the trees?
The most serious issue in this scenario is whether the Council Member or Council
Employee has a conflict of interest in relation to decisions by the Council to sponsor the
Fringe in circumstances where their partner has a contractual relationship with The
Fringe.
The facts are ambiguous but suggest the Council Member/employees member may be
involved in decisions about sponsorships (i.e. providing funding or in kind support),
including sponsoring the Fringe, at the same time their partner has a commercial
interest in the financial viability of the Fringe. This raises issues of potential misconduct
and corruption, which are much more serious than accepting a ticket to a Fringe event.
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Scenario 4A
A developer invites the CEO, and a Council employee or a Council Member to
lunch. The lunch could be 1:1 or it could be as a guest at a Property Council or
Business SA event. The lunch could be in the vicinity of $50 - $200 in value. A
developer or potential developer may or may not be currently doing business in
Adelaide. They may want to find out more about what is happening in Adelaide and
the direction of the Council. The person meeting with them is not a member of DAP
nor involved in the decision making process for development assessments. They
could however be perceived by others as someone that could influence a decision e.g.
a Council Member program manager or general manager

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Answer: POSSIBLY
Assuming (as implied by the facts) the discussion would be of a general nature there
would be no issue, notwithstanding the fact that the invitation is to lunch.
If the answer is YES, the offer must be refused.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: NO
The facts indicate that no contractual relationship is contemplated. There is a discretion
to accept the hospitality.

5.

Other considerations
There are, of course, other options that would allay any concerns that people may have
with this scenario. For example:
 The meeting could be conducted in a Council office – that is, after all, why they have
been provided.
 Wherever the meeting is held, the Council officers should take notes of the
discussions and keep a file copy that is part of Council’s official records. The
developer should be advised that this is what they will do and the reasons why. If
there are matters that may be regarded as commercial in confidence the provisions
of the Freedom of Information Act allow for non-disclosure, but the developer also
has the option not to disclose such sensitive issues – that’s also why you would
advise them you are taking notes.
The register of gifts and benefits may have to be updated (Clause 3.10 for Members
and Clause 2.21 for employees) depending on the value of the lunch.
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Scenario 4B
A Council has been involved in a relationship with a developer in drafting an
amendment to the development plan and associated agreements to support a new
development. The developer organises a briefing of community leaders (local progress
association, MPs etc) and invites Council Members to attend. The briefing is intended
to update those present on the development before the information is circulated more
widely to the general public. The developer provides hospitality in the form of drinks
and a light supper at the briefing. The cost of the hospitality is likely to be under the
$100 threshold. Should Council Members attend and if they do should they be
declaring the hospitality in the gift register?
1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
This seems unlikely, as it is not obvious how accepting the incidental hospitality in this
case could create either a sense of obligation, or be intended to influence the exercise
of a public duty.
If the answer is YES, the offer must be refused.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
This is unclear on the facts. It does not appear that there is a contractual relationship
regarding the Development Plan Amendment, but there is a suggestion of ‘associated
agreements’ with Council.
If the answer is YES, keep going.
If the answer is NO, there is a discretion to accept the invitation.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
It appears so on these facts. Council Members are informing themselves about issues
within their Council area.
If the answer is YES, there is a discretion to accept.

7.

Other considerations
The hospitality is of low value and is not required to be recorded on the Gifts and
Benefits Register.
This scenario raises the question of the wisdom of Council Members attending private
briefings on planning matters. There are other options that would allay any concerns
that people may have. For example:
 Council Members could decline the invitation, but attend any public briefings which
the developer may host.
 Council could host the briefing, in which case the briefing would be a Council function
or event as contemplated in Clause 3.9.1 (Council Members) and Clause 2.20.1.
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Scenario 5A
The Mayor, Council Member or employee member is invited to attend a function (such
as a breakfast, luncheon, drinks or dinner) as a representative of Council. They are
asked to speak on behalf of Council e.g. talk about some aspect of Council business or
present an award. They are provided with a ticket for themselves and on some
occasions their partner to accompany them to the event. In some circumstances the
cost of the tickets may be in excess of $100. Sometimes the value of the ticket can be
easily determined, sometimes it can’t.

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES and NO
It is not the norm in these circumstances that speakers charge for the privilege of
performing an official function (note section 59 of the Local Government Act concerning
the role of members of Councils).
The gift relates to the partner’s ticket.

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
This seems unlikely, as the Mayor, Council Member/s or employees are representing
the Council (and the community) and are performing official functions.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
This is unclear on the facts but does not appear to be the case.
If the answer is YES, keep going.
If the answer is NO, there is a discretion to accept the invitation and partner’s ticket.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES for the partner’s ticket.

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
It appears so on these facts. There is a discretion to accept.

7.

Other considerations
The partner’s ticket should be recorded on the Gifts and Benefits Register if its
estimated value is over $100.
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Scenario 5B
The Mayor, Council Member or employee member is invited to attend a function (such
as a breakfast, luncheon, drinks or dinner) as a representative of Council. They are
asked to speak on behalf of Council e.g. talk about some aspect of Council business or
present an award. They are provided with a ticket for themselves and on some
occasions their partner to accompany them to the event. In some circumstances the
cost of the tickets may be in excess of $100. Sometimes the value of the ticket can be
easily determined, sometimes it can’t. The Mayor receives a bottle of wine at the end of
the function to thank him for attending

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES and NO
It is not the norm in these circumstances that speakers charge for the privilege of
performing an official function (note section 59 of the Local Government Act concerning
the role of members of Councils).
The gift relates to the partner’s ticket and the bottle of wine.

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
This seems unlikely, as the Mayor, Council Member/s or employees are representing
the Council (and the community) and are performing official functions. The position may
be different if the bottle of wine is of high value, as this may affect the perception of the
intention behind the gift.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
This is unclear on the facts but does not appear to be the case.
If the answer is YES, keep going.
If the answer is NO, there is a discretion to accept the invitation, partner’s ticket and the
bottle of wine.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES for the partner’s ticket but NO for the bottle of wine.

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
It appears so on these facts and there is a discretion to accept. If however the gift of the
wine is from a person in, or seeking to be in a contractual relationship with the Council,
the bottle of wine must not be accepted.

7.

Other considerations
The partner’s ticket should be recorded on the Gifts and Benefits Register if its
estimated value is over $100. If the bottle of wine is able to be accepted, it should also
be recorded if its value is estimated above $100.
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Scenario 5C
The Mayor and two Council Members (ward Councillors) are invited to attend the
Annual General Meeting of the local tennis club, which is held at the clubrooms. The
club want to discuss their plans to install lights with them. Six club members attend the
meeting. The Mayor and Council Members are offered light refreshments – a sandwich,
a cup of tea and some biscuits. Can they accept?

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
The Mayor and Council Members have been invited to the AGM – the sandwich, cup of
tea and biscuits are purely incidental to that activity.
Most Council Members spend time attending these sorts of meetings – it comes with the
office. In this circumstance it is simple politeness for the club to invite their guests
(whoever they may be) to share the refreshments that the club members themselves
are enjoying, especially as these meetings are often held out of normal business hours
and at meal times.
The Code of Conduct is not meant to encourage the public to be rude to Council
Members by not offering them something to eat or drink when they come to meetings,
nor is it intended to force Council Members to go hungry or thirsty when they attend
these meetings.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
This is not obvious on the facts unless the Club wants to enter a contractual relationship
with the Council regarding the installation of the lights.
If the answer is YES, keep going.
If the answer is NO, there is a discretion to accept the invitation.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
It appears so on these facts and there is a discretion to accept.

________________________________________________________________________________________________________________________________________________________
ECM 597488

-15-

Guide - Gifts and Benefits Under the Codes of Conduct - June 2014

Scenario 6A
The Mayor, Council Member or Council Employee is invited to attend a sporting event
e.g. AFL games, Australian or State cricket events, concert or other activity as a guest
of a business in Adelaide. Sometimes this invitation may involve corporate
hospitality. Sometimes the partner of the Mayor, Council Member or Council
Employee may also be invited to attend. Sometimes Council will be in an established
relationship with the organisation either purchasing services from them or sometimes
seeking sponsorship from them e.g. Santos may invite Council to attend an event to
further develop a sponsorship arrangement with them (they are giving Council money
rather than Council giving them money). Other times the tickets could come from a
particular football club or association. Sometimes Council has relationships with
them, sometimes it doesn’t. The tickets are sometimes in excess of $100 and
sometimes not. It is difficult to ascertain the value of some tickets e.g. corporate
boxes that have no established purchase price.
1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
The facts of this scenario are wide ranging and whether a sense of obligation or
perception of influence would depend on the individual circumstances.
If the answer is YES, the offer must be declined.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Again, the facts are wide ranging here but for the most part suggest a contractual
relationship may be established or sought.
If the answer is YES, keep going.
If the answer is NO, there is a discretion to accept the invitation.

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
It is difficult to see that this hospitality is being provided in the context of the Member’s
or Employee’s duties. The examples provided in Clause 3.9.2 (Council Members) and
Clause 2.20.2 include local events (social, cultural, or sporting). The common sense
meaning is within the Council’s boundaries. In other words, as Mayors, Council
Members and Council employees are responsible for providing local government within
a defined geographic area, they are able to accept invitations to attend social, cultural
and sporting events which have some connection to that local area or community.
This interpretation would mean, for example, that Mayors, Council Members and
Council employees could attend football, cricket and other sporting events involving
teams from within their Council areas, but not attend AFL games and Shield or Test
cricket at the newly redeveloped Adelaide Oval. These may not be considered local
community events, and the fact that they are played in Adelaide is not relevant.
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Scenario 6B
A firm of professional advisers to local government (i.e. solicitors, planners, engineers or
other consultants) invite a number of Council CEOs to a private dinner in the firm’s
boardroom, attended by the firm’s partners and a guest speaker. Can they accept the
invitation?

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
There is a strong argument that acceptance of the hospitality in this instance may
create, or be perceived to be intended to influence, the CEO’s decision making powers
with respect to procurement of professional services for the Council.
If the answer is YES, the offer must be declined.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES

5.

Is the gift or benefit in the nature of hospitality?
Answer: YES

6.

Is the hospitality provided in the context of performing the Council Member or
Council employee’s duties?
Arguably the hospitality is provided in the context of the CEO’s duties to stay informed
on relevant issues (the guest speaker) and to have good relationships with other
Council CEOs for the purpose of fostering collaboration and information sharing.
If the answer is YES, there is a discretion to accept.
If the answer is NO, the invitation must be declined.

7.

Other considerations
Scenarios 6A and 6B address the common situation where professional advisers to
local government invite Council Members and employees to various functions or events.
Such professional advisers are either in a contractual relationship with Council, or it
would be reasonable to assume they are contemplating such a relationship.
Accordingly, Council Members and employees are expressly forbidden from accepting
gifts from such advisers unless the gift falls within one of the exceptions.
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Scenario 7A
Some of Council’s business partners provide gifts at Christmas time in appreciation of
partnerships/business. Should we accept (to refuse may offend)? What do we declare?
What do we do with gifts?

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Ask yourself this question – if you were a business competitor (and not a Council
Member or Council Employee), what would you think?
Would you think the gifts are meant to create a sense of obligation or influence the
exercise of a public duty (i.e. influence which companies might get future Council
business, or at least be given the opportunity to bid for Council business)?
Would you be concerned about future bias in favour of the donor?
Would you feel the need to respond in kind just to make sure your company isn’t
disadvantaged?
If the answer is YES, the offer must be declined.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES

5.

Is the gift or benefit in the nature of hospitality?
Answer: NO
It must be declined

6.

Other considerations
Do not accept the gifts and don’t worry about offending the supplier – your priority is
sound public administration. The time and cost involved in dealing with a complaint,
should it occur, far outweighs the ‘cost’ of offending a supplier.
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Scenario 7B
Some of Council’s business partners provide gifts at Christmas time in appreciation of
partnerships/business. Council gives the gifts to charity.

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Ask yourself this question – if you were a business competitor (and not a Council
Member or Council Employee), what would you think?
Would you think the gifts are meant to create a sense of obligation or influence the
exercise of a public duty (i.e. influence which companies might get future Council
business, or at least be given the opportunity to bid for Council business)?
Would you be concerned about future bias in favour of the donor?
Would you feel the need to respond in kind just to make sure your company isn’t
disadvantaged?
If the answer is YES, the offer must be declined.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES

5.

Is the gift or benefit in the nature of hospitality?
Answer: NO
It must be declined

6.

Other considerations
The fact that neither Council nor its members or officers derive any benefit from the gifts
is not the point. The test is whether accepting the gift may create a sense of obligation,
or was intended or likely to influence the exercise of a public duty (such as letting
contracts).
If the gifts to Council were genuinely anonymous, the situation would be different – if
you don’t know who the donor is, it would be much more difficult to see how the act of
giving was meant to create a sense of obligation (to whom?) or influence the exercise of
a public duty (in a favour of whom?).
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Scenario 7C
There is a tradition of providing gifts to Council following machinery purchase i.e.
jackets, caps, etc. How should these be treated? What do we declare? What do we do
with these gifts?

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Ask yourself this question – if you were a business competitor (and not a Council
Member or Council Employee), what would you think?
Would you think the gifts are meant to create a sense of obligation or influence the
exercise of a public duty (i.e. influence which companies might get future Council
business, or at least be given the opportunity to bid for Council business)?
Would you be concerned about future bias in favour of the donor?
Would you feel the need to respond in kind just to make sure your company isn’t
disadvantaged?
If the answer is YES, the offer must be declined.
If the answer is NO, keep going.

4.

Is the gift or benefit from someone in, or seeking to be in, a contractual
relationship with Council?
Answer: YES

5.

Is the gift or benefit in the nature of hospitality?
Answer: NO
It must be declined

6.

Other considerations
The fact that neither Council nor its members or officers derive any benefit from the gifts
is not the point. The test is whether accepting the gift may create a sense of obligation,
or was intended or likely to influence the exercise of a public duty (such as letting
contracts).
Return the gifts – your priority is sound public administration. The time and cost involved
in dealing with a complaint far outweighs the ‘cost’ of offending a supplier.
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Scenario 8B
Council employees are pruning street trees. A resident who lives on the street asks
them ‘Any chance you could remove a couple of limbs from the tree in my front yard? It
will take you five minutes. There’s a slab of beer in it for you if you do’. Can the Council
Employee accept the gift?

1.

Has a gift or benefit been offered to a Council Member or Council Employee?
Answer: YES

2.

Did the Mayor, Council Members and Council employees seek the invitation?
Answer: NO

3.

Could acceptance of the gift or benefit create a sense of obligation or may be
perceived to be intended or likely to influence the carrying out of the Council
Member’s/Employees public duty?
Answer: YES
The resident is asking the employees to apply Council resources (machinery and
labour) for their personal benefit, offering something of value in return.
The offer must be declined.

________________________________________________________________________________________________________________________________________________________
ECM 597488

-21-

Guide - Gifts and Benefits Under the Codes of Conduct - June 2014

Appendix 1: Gifts and Benefits – A Decision Making-Process
Has a gift or benefit been offered to a Council Member or employee?
No it was offered
to their partner or
an associate

There may still be an
issue - is there a
conflict of interest?

Yes

The partner should not accept the offer

No

There are no issues with accepting the offer

Yes

Did the Council
Member/employee
seek the gift or
benefit?

No
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Could
acceptance of
the gift or
benefit create
a sense of
obligation or
may be
perceived to
be intended or
likely to
influence the
carrying out of
the Council
Member's/
employee's
public duty?

Yes

Council Staff cannot seek gifts of benefits

Report this to the OPI

Council Members cannot seek a gift or benefit, but they can accept
campaign donations

Report this to the OPI (unless it
is a campaign donation)

Yes

The gift or benefit must be declined

No

Is the gift
or benefit
from
someone
in, or
seeking to
be in, a
contractual
relationship
with
Council?

No

Discretion to accept

Yes

Is the gift
or benefit
in the
nature of
hospitality?

No

Must be declined

Yes

Is the hospitality
provided in the
context of
performing the
Council Member or
Council employee's

Yes

Discretion
to accept

No

Must be
declined
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